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Indian Heirship Lands: The
Lake Traverse Experience*

MICHAEL L. LAWSON

The supervision of trust land has been the most enigmatic feature of Indian administration during this century, and no aspect
of this quandary has come under greater criticism than the socalled heirship problem. The geometric growth of inherited interests in land allotments has led to the alienation and disuse of millions of acres of real property, and the burden of administrating
and probating the estates of what is now the fifth generation of
heirs to the ten million acres of allotted land that remains in federal trust has become a bureaucratic nightmare without parallel.'
Yet, historians of Indian policy have focused little attention on
this issue.
The heirship problem is an outgrowth of the allotment policies
of the nineteenth century. By granting land in severalty to a people whose cultural and religious attachment to land was based on
a long tradition of communal use, the United States hoped to
indoctrinate American Indians in the European concept of pri•This essay was originally presented in slightly different form at the annual meeting of the Organization of American Historians in Philadelphia on 2 April 1982.
1. The Bureau of Indian Affairs presently administers a total of approximately
52,350,255 acres of trust land, of which 41,856,465 is held by tribes, 10,033,480 is individually allotted, and 460,310 supports government facilities. U.S., Department
of the Interior, Bureau of Indian Affairs, Office of Trust Responsibilities, Anmial
Report of Indian Lands, September SO, 1980. compiled by Sandra R. Wiikins, p. 1.
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vate ownership and thus expose them to the "civilizing" qualities
thought to be inherent in tilling the soil. This experiment in social
engineering found greatest expression in the General Allotment
Act of 1887, or the Dawes Act,^ which provided, in effect, that
every tribal member would eventually be given a tract of land to
own in fee simple within the reserved areas his or her tribe had
accepted in exchange for the vast territory it once occupied and
defended. The individual would thus be fully entitled to all of the
property rights and responsibilities of other citizens.
In order to ease the transition to propertied citizenship, the
General Allotment Act provided that title to these allotments
would be heid in trust by the United States for twenty-five years,
during which time the land could not be taxed, mortgaged, or sold
without government consent. It was hoped that by the end of this
probationary period the individual allottee would assume full
responsibility for the land, learn to farm it, and come to know its
market value. The statute also provided that if the individual
owner died while the property was still in trust status, the estate
would be divided among heirs according to the laws of descent
and partition in the state or territory in which the land was
located.^
In the tradition of Anglo-Saxon law, the probating of an estate
is usually resolved by either physically dividing land among
heirs, so that each parcel then becomes a separate estate, or selling the property and dividing the proceeds, all in accordance with
the local statute of succession or the instructions of the decedent's will. In the case of Indian allottees, however, the situation
was made much more complex. The sale or disposal by will of a
trust estate was prohibited by law until the early part of the present century, and then was possible only with the approval of the
secretary of the interior, who functioned as the line executive of
the Indian Service. Physical partitioning was also judged impracticable since Indians commonly had large families, the members
of which were legally considered "incompetent" to manage their
own affairs, and the resulting subdivisions would be much too
small to be of economic use as farms or ranches and thus could not
2. U.S., Statutes at Large, vol. 24, p. 388, Act of 8 February 1887.
3. Ibid. For a general history of the Dawes Act, see D. S. Otis, Tke Dawes Act
and the Allotment of Indian Lands. New Ed., ed. Francis Paul Prucha (Norman:
University of Oklahoma Press, 1973), and Wilcomb E. Washburn, The Assault on
Indian Tribalism: The General Allotment Act (Dawes ActI of 1887 (Philadelphia:
J.B. Lippincott Co., 1975).
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be used to fulfill the agrarian dreams of humanitarian policy
makers. Instead, interests in allotments were merely divided on
paper and continued in trust for the heirs, who were then placed
in a position similar to tenants-in-common.*
The long-term effect of these policies has been the progressive
fractionation of ownership in those allotments for which the trust
period has been extended. In the more than ninety years since
the General Allotment Act, the original tracts have been subdivided numerous times on paper, equities have grown proportionately smaller as the number of heirs has increased, and individual
tribal members who now have no land of their own have accumulated minute interests in scattered tracts of land, sometimes
within several separate reservations. The problem has mushroomed to the point where thousands of Indians are helpless to
make effective use of their heirship lands.
The heirship problem and other encumbering aspects of the allotment policy, when coupled with the overwhelming demand by
white settlers for reservation lands, compelled the United States
to adopt a policy of land liquidation. Only in this way could the
burden of administering an impossible situation be reduced. The
General Allotment Act itself had neglected the needs of future
generations of tribal members and eliminated more than 60
million acres from federal trust by providing that the "surplus"
reservation land left after allotment be opened to white settlement. The granting of fee patents to tribal members arbitrarily
judged to be "competent" prior to the end of the trust period
resulted in the loss of another 23 million acres. Since fewer than
20 percent of the Indians who received fee titles managed for long
to retain ownership, this policy proved tantamount to outright
alienation.^ Pressure for the sale of the trust allotments led to
legislation in 1902 that authorized the secretary of the interior to
permit heirs to sell their inherited interests. In 1906, Congress
4. U.S., Congress, House, Committee on Interior and Insular Affairs, Indian
Heirskip Land Study, House Committee Print, no. 27, 86th Cong., 2d sess., 1961,
vol. 1, p. 1; U.S., Congress, Joint Economic Committee, Subcommittee on Economy
in Government, "The Heirship Land Problem and its Effect on the Indian, the
Tribe, and Effective Utilization," by Stephen A. Langone, ¡n Toward Economic Development for Native American Communities, A Compendium, of Papers, Joint
Committee Print, vol. 2 (Washington, D.C: Government Printing Office, 1969),
p. 522.
5. U.S., Department of the Interior, Natural Resources Board, Indian Land Ten^
ure. Economic Status, and Population Trends, Part 10 of The Report on Land Planning (Washington, D.C: Government Printing Office, 1935t, p. 6.

Copyright © 1983 by the South Dakota State Historical Society. All Rights Reserved.

216

South Dakota History

similarly authorized the secretary to allow original allottees to
dispose of their land.'' By virtue of these two acts, another 3.7
million acres of trust land were alienated from Indian ownership.^
Finally, after more than 86 million acres of reservation land
had passed out of the hands of tribal members, the United States
government was forced to acknowledge, in the early 1930s, that
the allotment policy had failed as an assimilation program to
improve the lives of American Indians. During the "Indian New
Deal" administration of Indian Affairs Commissioner John Collier
(1933-1945), legislation was enacted to bring a halt to allotment,
curtail the further alienation of trust land, and provide funds for
consolidating the remaining Indian land base. Yet, the haunted
legacy of the heirship problem, second only to alienation among
the evils wrought by allotment, has continued.^
Most historians who have studied the allotment policy accept
the judgment that it was a disastrous failure, although some have
made a convincing argument that the reformers who formulated
the policy were sincere in their motives to integrate tribal members into the mainstream of the dominant American society.' A
recent cliometric study by economist Leonard A. Carlson gives
empirical evidence to support the view that allotment served the
economic interests of whites rather than Indians, and that tribal
members were actually more successful as farmers before allotment than they were afterwards.'"
The Lake Traverse Indian Reservation provides an excellent
example of both the failure of the allotment policy and the continuing heirship problem. Established by the treaty of 19 February
6. U.S.. Statutes at Large, vol. 32, p. 245, Act of 27 May 1902. and ibid., vol. 34,
p. 182. Act of 8 May 1906.
7. Indian Land Tenure, Economic Status, and Population Trends, pp. 6, 15.
8. For a history of Indian New Deal reforms, see Kenneth R. Philip. John Collier's Crusade for Indian Reform, 19S0-J954 (Tucson; University of Arizona Press.
1977). pp. 113-186, and Graham D. Taylor, The New Deal and American Indian
Tribalism: The Administration of the Indian Reorganization Act, 1934-45 (Lincoln:
University of Nebraska Press. 1980).
9. See. for example. Henry E. Fritz. Tke Movement for Indian Assimilation
(Philadelphia: University of Pennsylvania Press. 1963); Robert Mardock, The
Movement for Indian Reform (Columbia: University of Missouri Press, 1971); and
Francis Paul Prucha. American Indian Policy in Crisis: Christian Reformers and
the Indian, 1865-19001 (Norman: University of Oklahoma Press. 1973).
10. Leonard A. Carlson. Indians, Bureaucrats, and Land: The Dawes Act and the
Decline of Indian Farming, Contributions in Economics and Economic History, no.
36 (Westport. Conn.: Greenwood Press, 1981).
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1867 for members of the Sisseton and Wahpeton bands of the Santee Sioux tribe, the original triangle-shaped reservation encompassed 918,779 acres in what is now the northeastern corner of
South Dakota and a portion of southeastern North Dakota." The
11. U.S., Congress, Senate, Committee on Interior and Insular Affairs, ^uiAom
ing the Sisseton and Wahpeton Sioux Tribe of the Lake Traverse Reservation to
Consolidate its Landholdings in North Dakota and South Dakota, S. Rept. 93-982,
93d Cong., 2d sess., 1974 (hereafter cited as S. Rept. 93-982).
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Lake Traverse reservation, or Sisseton reservation as it is often
referred to, has the distinction of being the first reservation partitioned under the General Allotment Act.'^ Out of the original
acreage, 309,914 acres were allotted to individual tribal members
by 1891, and the remaining 608,866 acres were declared surplus
and sold to white settlers for $2.50 per acre.'^ At present, only
108,289 acres, or approximately 12 percent of the original reservation land base, remain in trust.'*
Prior to allotment, the Sisseton and Wahpeton Sioux had developed a viable system of land tenure and had made measurable
progress toward the goal of becoming self-sufficient farmers. In
1887, the tribe collectively cultivated 7,740 acres, harvested 9000
bushels of corn, and herded 450 head of cattle.'^ By 1891, the
granting of land in severalty and the pro rata distribution of the
proceeds from the sale of surplus lands combined to have a negative effect on the tribe. Land payments killed incentive for farming activities, children were called home from boarding schools to
share the new wealth, and the government's so-called civilization
12. Carlson, Indians, Bureacrats. and Land, p. 64; Stanley Norman Murray, "A
Study of Indian Land Relations as Illustrated through the History of the Lake Traverse Reservation Sioux (M.S. thesis. University of Wisconsin, 1953), p. 187.
13. S. Rept. 93-982.
14. U.S., Department of the Interior, Bureau of Indian Affairs, Aberdeen Area
Office, Branch of Real Property Management, Annual Report of Caseloads, Acreages under BIA, and Surface Leasing: Sisseton Agency, October 1, 1981.
15. Murray, "A Study of Indian Land Relations," p. 197.

Sisseton, 1892
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program ground to an abrupt halt. The rapid dissipation of the
pro rata money, encouraged as it was by unscrupulous merchants, soon plunged the Sisseton-Wahpeton people into abject
destitution.'^
Allotment had vested these tribal members with a greatly
encumbered property right. Under the original provisions of the
General Allotment Act, their land could neither be leased, sold,
nor devised by will. In the early 1890s, Sisseton-Wahpeton allottees begged permission to lease their lands to surrounding white
farmers so that they might gain additional income from land they
could not afford to develop themselves. In a region where
drought and pestilence were commonplace, they reasoned that a
fixed income was preferable to gambling against the forces of
nature." Similar requests from other tribes and the pressure of
land-hungry whites led Congress in 1891 to authorize the secretary of the interior to approve the leasing of allotments at his discretion.'^
Congressional proponents of leasing argued that Indians would
be motivated by observing the successful operations of white
farmers on a portion of their land, and that lease income would
permit tribal members to make improvements on the remainder
of their allotments. Instead, leasing gave further encouragement
to idleness and rapidly transformed allottees and their heirs into
"a race of petty landlords" accustomed to subsisting on the
meager pittance of unearned income derived from their real property assets." By 1900, over half of the Sisseton-Wahpeton tribal
members were living solely off their lease money, and only 4,000
acres were being cultivated by Indians, or 52 percent less than in
the pre-allotment year of 1887. By 1927, over 107,000 acres of
allotted land were being leased to whites, and only 3,100 acres
were planted by tribal members.^"
Leasing served to further complicate an emerging heirship
problem. If the original allottee had died, the proceeds of the
16. Ibid., p. 191; Carlson, Indians. Bureaucrats. andLand. pp. 118-19, 137; Roy W.
Meyer, History ofthe Santee Sioux: United States Indian Policy on Trial (Lincoln:
University of Nebraska Press, 1967), p. 217.
17. Murray. "A Study of Indian Land Relations," p. 192; Meyer, History ofthe
Santee Sioux, p. 319.
18. U.S., Statutes at Large, vol. 26, p. 794. Act of 28 February 1891.
19. Indian Land Tenure, Economic Status, and Population Trends, pp. 2. 7.
20. Murray. "A Study of Indian Land Relations," pp. 197. 232; Meyer, History of
the Santee Sioux, p. 219.
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lease had to be divided among the heirs according to their fractional interest in the estate. The execution of the lease itself also
required the consent of all the heirs. As heirs of heirs died and
family members inherited ever smaller equities in scattered
tracts of land, leasing became the only viable option for making
effective use of their interests. Yet, heavily fractionated allotments tended to discourage potential lessees because of the difficulty of obtaining heir consent. By 1935, 92 percent of the Lake
Traverse reservation was in heirship status, so heavily divided as
to be virtually useless to any single tribal member. At least
25,000 acres were left idle because lessees declined to search out
heirs, and the cost absorbed by the Office of Indian Affairs in
obtaining signatures of heirs generally exceeded the value of the
lease.^'
In combination with the brisk sale of allotments and inherited
interests after 1906, the leasing of heirship lands turned Indian
administration into a giant real estate and banking enterprise.
The broad powers of the secretary of the interior over Indian
lands were delegated to agency superintendents, and proceeds
from the sale or lease of trust lands were likewise kept in trust by
the United States in Individual Indian Money (IIM) accounts.
Thus, at Lake Traverse, as elsewhere, the notification of heirs,
the negotiation of land sales and lease agreements, the securing
of signatures, the collection of rentals, the determination of equities, the distribution of checks, and the endless communication
with tribal members, white farmers, other reservations, the area
office, and Washington regarding the current status of land and
money has become the "daily drudgery" of a corps of agency personnel.''^
By statute, the secretary of the interior is charged with the
responsibility of determining the heirs of Indian trust estates
and, since 1910, with the duty of probating the wills of tribal
members. To accomplish these tasks, a probate division has been
established within the Office of the Solicitor, the legal branch of
the Department of the Interior, and the secretary's powers have
been delegated to regional Examiners of Inheritance, who conduct the actual probate hearings. Departmental regulations
require that hearing notices be mailed to all heirs, devisees, wit21. Meyer, History of the Santee Sioux, pp. 327, 332; Burt Edward Powell, "Land
Tenure on Northern Plains Indian Reservations" (Ph.D diss.. Duke University,
1975). p. 338.
22. Indian Land Tenure, Economic Status, and Population Trends, p. 21.
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nesses, and creditors, and be posted in at least five public places.
As previously noted, the state law of descent and partition is usually followed, except that the examiner is obligated to follow the
custom of the tribe on inheritance, if such custom is established.
Likewise, a marriage must be recognized whenever a man and
woman cohabit according to tribal custom, the children of that
union must be judged legitimate heirs, and a separation viewed
by the tribe as a divorce must be similarly recognized by the
examiner."

White homesteaders in Sisseton, late 1890s

Sisseton-Wahpeton Allotment No. 1305 on the Lake Traverse
reservation provides an extreme example of the present complexity of the heirship problem, for it may well be one of the most
23. Ethel J. Williams. "Too Little Land, Too Many Heirs-The Indian Heirship
Land Problem." Washington Law Review 46 (1971): 721-22; Lewis Meriam et al..
The Problem of Indian Administration, Institute for Government Research. Studies in Administration (1928; reprint ed.. New York: Johnson Reprint Corp.. 1971),
pp. 787-88; Indian Heirship Land Study, House Committee Print, no. 27, p. 2.
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fractionated parcels of land in the world. The original allottee, a
member of one of the most prominent and prolific Sisseton families, died in 1891. By 1937, there were 150 heirs to the allotment,
and probating the estate cost $2,400 and required more than 250
typewritten pages.^* At present, there are 439 heirs, and the lowest common denominator (LCD) used to determine fractional
interests is 3,394,923,840,000."
A portion of the allotment consisting of forty acres of farmland
is currently leased at the rate of $1,080 per year. When it comes
time to distribute this money, it requires three full days for a
realty clerk to calculate the heirship interest values. A breakdown of the current lease distribution reveals that more than
two-thirds of the heirs receive less than one dollar per year from
the estate, that approximately one-third receive less than five
cents, and that the interest of one hundred of the heirs entitles
them to a fraction of one cent. The largest interest holder
receives $82.85, but the value of the smallest heir is $.0000564. At
the current lease rate, it would require 177 years for the smallest
heir to earn one cent, and 88,652 years to accumulate five dollars,
which is the minimum amount for which the Bureau of Indian
Affairs (BIA) will issue a check. If this portion of the allotment
was sold at its appraised value of $8,000, the share of the smallest
heir would be $.000418, and if it were physically partitioned, the
smallest heir would be given title to approximately thirteen
square inches.^''
A statistical analysis of thirty of the most heavily fractionated
allotments on Lake Traverse reveals that the average estate has
196 heirs, and that the average heir holds interests in fourteen
other allotments. If these tracts were sold, the average payment
to the smallest heir would be thirty-six cents, and if partitioned,
the smallest heir would be entitled to 174 square feet. At the current average lease rate, it would require the smallest beirs an
average of 1,344 years to realize five dollars from these estates."
24. Meyer, History of the Santee Sioux, p. 332.
25. Lease No. 35205, Allotment No, 1305, Bureau of Indian Affairs (BIA) Realty
Records, Sisseton Agency, South Dakota.
26. Ibid.; Interview with Shirley De Couteau, Realty Specialist, BIA, Sisseton
Agency, South Dakota, 9 Feb. 1982.
27. These calculations are based on data drawn from Land Indexes, Title Status
Reports, and Probate Records maintained by the Titles and Records Section of the
Aberdeen Area Office of the Bureau of Indian Affairs, hereinafter referred to as
TRS, AAO, BIA.
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The management of such infinitesimal heirship interests constitutes an enormous administrative burden on the BIA. On the
comparatively small Lake Traverse reservation, it requires the
full attention of five realty and probate specialists to oversee the
86,586 acres now in heirship status, the overwhelming proportion
of which are leased to non-Indians. In 1981, these individuals
handled the documentation and accounting for two thousand
leases and forty probate hearings. By their estimate, it cost
approximately forty dollars per heir to transact an allotment
lease. This estimate suggests that the Bureau of Indian Affairs
expends $17,560 per year to administrate the current lease on the
highly fractionated Allotment No. 1305, which brings in a total
revenue of only $1,080 for its heirs.^^
Calculation of the lowest common denominator of interest in an
estate requires the use of a specially programmed fifteen-digit
calculator. But even the BIA's master computer has not been able
to accurately determine the LCD for Sisseton-Wahpeton Allotment No. 255, which has 427 heirs, or for Allotment No. 1352, with
395 heirs. In these cases, agency personnel must estimate the
approximate distribution of lease money.^^
Present regulations require the consent of a majority of heirs
to lease an allotment and unanimous approval to sell. Proceeds
must be distributed to all.^" The problem of locating heirs has
become an especially difficult task. Of the 7,080 Indians enrolled
in the Sisseton-Wahpeton Tribe, only 3,945 actually reside on or
near the reservation, and the remainder are scattered throughout the United States and Canada.^' Members of other tribes and
non-Indians also comprise a significant proportion of the heirs. Of
the thirteen new allotment heirs determined by one probate
hearing, nine lived off the reservation in six different states.^^
Out of a total of 154 interests in another allotment, 15 were held

28. Interview with Shirley De Couteau; Interview with Marvin Olson, Trust and
Natura! Resources Manager, BIA, Sisseton Agency, South Dakota, 9 Feb. 1982;
Interview with Lesley Adams, Probate Clerk, BIA, Sisseton Agency, South
Dakota, 9 Feb. 1982.
29. Interviews with De Couteau, Olson, Adams; Title Status Reports, nos.
342 255. 3421352, and 342-782, TRS, AAO, BIA.
30. U.S., Code of Federal Regulations, Title 25, pts. 121.17, 131.2, and 131.6.
31. U.S., Department of the Interior, Bureau of Indian Affairs, Aberdeen Area
Office, Aberdeen Area Tribal Directory, 1981, p. 12.
32. Probate No. TC-261R-77, TRS, AAO, BIA.
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by non-Indians, including a one-twenty-fourth interest devised by
will to Oregon State University.^-^
Because the value of heirship equities is assumed to be low, distant heirs tend to ignore agency inquiries regarding their inherited interests. Canadian heirs have been extremely hard to track
down, and at one time the Sisseton Agency held more than one
hundred thousand dollars on deposit for Canadian and non-Indian
heirs who either could not be located or refused to respond. Children adopted out of the tribe have also posed a problem, and in
one case it took agency personnel four years to get a response
from guardians of a minor heir entitled to more than sixteen thousand dollars.^*
Probate hearings at Lake Traverse, held once a year, are further complicated by variations in the inheritance laws between
North Dakota and South Dakota. In North Dakota, for example,
the spouse must inherit at least half of the estate, and children
adopted out of the family are not recognized as heirs. In South
Dakota, the spouse may receive as little as a third of the property, and children with other legal guardians are still considered
legitimate heirs. Since many decedents hold inherited interests
in both states, this requires a separate determination of heirs and
distribution of interests for allotments on one side or the other of
the state line. Although traditionally few tribal members have
executed wills devising designated tracts of land to specific heirs,
this practice seems to be increasing because of the heirship problem. ^^
Each year, the Sisseton Agency witnesses an increase in the
number of documents required to maintain current land records,
in the number of probate hearings, in the calculations needed to
determine common denominators, and in the amount of time and
money expended on heirship inquiries. The problems are increasing in geometric proportion. One allotment gained seventy-six
new heirs in a thirty-month period, and one tribal member has
now inherited interests in forty separate allotments on the reservation.^* This administrative labyrinth is further complicated by
the fact that, on some allotments, mineral interests have followed
a different line of inheritance than surface interests."
33. Title Status Report, no. 347-1284, TRS, AAO, BIA.
34. Interview with Shirley De Couteau.
35. Interview with Lesley Adams.
36. Title Status Report, no. 347-782, TRS. AAO, BIA.
37. Interviews with Marvin Olson, Shirley De Couteau.
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The problem of Indian heirship has been recognized by the federal government since at least 1926. In that year. Interior Secretary Hubert Work commissioned the Institute of Government
Research, a forerunner of the Brookings Institution, to conduct a
comprehensive study of reservation conditions and the effectiveness of federal Indian administration. Because the research was
directed by economist Lewis Meriam, the results of the study,
published in 1928 as The Problem of Indian Administration, have
become more commonly known as the Meriam Report.^*" As a solution to the heirship problem, the Meriam study recommended
that the government establish a revolving fund that would permit tribes to purchase inherited interests and consolidate fractionated allotments into economically workable units.^"^ In
response to these suggestions, a proposal was made to the
Hoover administration to allow tribes to purchase heirship lands
on a deferred payment basis, with the United States holding the
mortgages. Even though this plan would have cost only one hundred thousand dollars a year, the fiscal constraints of the Great
Depression precluded its implementation.*"
The Meriam Report set the stage for the major policy reforms
of the New Deal established under the auspices of Indian Commissioner John Collier. Although the major thrust of the Indian
Reorganization Act of 1934 was the partial restoration of tribal
sovereignty, it also provided far more extensive plans for land
consolidation and economic development than those envisioned
by Meriam. It repealed the allotment policy, established a 10 million dollar revolving loan fund for the purchase of land that had
gone out of trust, and provided for the return to the tribes of
"surplus" lands that had not been homesteaded by whites.*' By allowing tribes to purchase heirship and nontrust tracts and exchange tribal land for interests in fractionated allotments, these
reforms held out hope for successful land consolidation programs
and an eventual solution to the heirship problem. The promise of
the Indian New Deal, however, was never fully realized, again
because adequate federal funding was not forthcoming.

38. Meriam et al.. The Problem of Indian Administration, p. ix.
39. Ibid., pp. 41, 473 74.
40. Powell, "Indian Land Tenure on Northern Plains Reservations." pp. 339-40;
U.S., Congress, Senate, Committee on Interior and Insular Affairs, Purchase of
Allotments of Deceased Indians. S. Rept. 1203, 72d Cong., 2d sess., 1933.
41. U.S., Statutes at Large, vol. 48, p. 984, Indian Reorganization Act 11934).
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Fully wedded to the concept of self determination, the Indian
Reorganization Act was unique in that it only applied to those
tribes who voted to accept its provisions. For a variety of reasons, it was rejected by nearly 40 percent of America's tribal
members. On the Lake Traverse reservation, where white envelopment and forced assimilation had taken its toll on tribal unity,
the Sisseton-Wahpeton Sioux snubbed the legislation because of
fears that it might allow a minority faction to control reservation
politics. Unfortunately, this valid objection to the tribal government provisions of the act dashed any immediate hopes of solving
the heirship land problem."
In 1937, Assistant Secretary of the Interior Charles West proposed that the Lake Traverse reservation be made a pilot study
for land reform. Several bills to this effect were introduced in
Congress, but all either died in committee or were killed on the
floor.^^ A 1938 conference on Indian land problems held at Glacier
Park, Montana, also singled out Sisseton as an agency where the
administrative problems of heirship were particularly complex.
This three-day seminar, attended by Commissioner Collier, Associate Solicitor Felix Cohen, and other Indian New Deal policy
makers, ended up recommending as a solution that inheritance be
limited to lineal rather than collateral heirs, that the rights of certain spouses be limited to life use, and that the alienation of inherited trust land be made much more difficult to accomplish.**
The suggestions of the Glacier Park conference were never enacted. Indian affairs were largely neglected during World War II,
and the 1950s witnessed what may fairly be described as the most
confused era of Indian administration during this century as Congress attempted to terminate federal services to tribes. In 1960,
the House Committee on Interior and Insular Affairs undertook a
comprehensive study of the heirship problem in anticipation of
formulating corrective legislation. It subsequently published a
thorough analysis of its findings, which included a sampling of
nine thousand heirs, in two volumes. This research brought the
problem into focus for congressional review and enunciated the

42. Meyer, History of the Santee Sioux, pp. 328, 353; Murray, "A Study of Indian
Land Relations," pp. 227 28.
43. Meyer. History ofthe Santee Sioux, p. 333.
44. "Resume of Proceedings." Conference on Indian Allotted and Heirship Land
Problem. 1417 Aug. 1938, Glacier Park. Montana, Department of the Interior
Library. Washington. D.C.
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"rule of heirship land," i.e., that increased fractionatlon equals increased federal administrative costs and decreased heir income,"*^
Congress tried desperately during the 1960s to enact heirship
legislation that would provide adequate safeguards for individual
property rights and prevent indiscriminate alienation and yet
give the Bureau of Indian Affairs enough flexibility to act in the
best interests of individual beirs. The House Subcommittee on
Indian Affairs wanted to increase the constraints on individual
property rights and expand administrative discretion in the issuance of fee patents to heirs. The Senate Subcommittee preferred
to increase the scope of private property rights and provide increased funding for land consolidation, while also expanding administrative discretion where it would best serve tribal members. The Bureau of Indian Affairs ultimately failed to endorse
any of the congressional initiatives. It provided instead that the
secretary of the interior be given broad power to allow tribes to
purchase title to idle or unproductive heirship tracts on the installment plan through the issuance of "certificates of indebtedness," which would evidence the tribe's obligation to pay heirs
their proportionate shares of the appraised market value of the
allotments.**' The Senate doubted the efficiency of tribal ownership under the BIA's plan and raised the question of whether
these certificates might not also become a part of the heirship
tangle. The Justice Department also ruled that the scheme would
violate the vested property rights of individual owners by failing
to provide full and just compensation prior to divesting them of
their title equities.*^
Although the Bureau of Indian Affairs had long advocated a
rule of primogeniture, which would cut off all heirs who did not
have a minimum value and permit estates to pass to a single heir
or escheat to the tribe, it declined to support such legislation
when it was introduced in 1966. It proposed instead an alternative primogeniture policy based on a minimum fraction of ownership, the involuntary exchange of certain interests, and the estab45. Indian Heirship Land Study, House Committee Print, no. 27, pp. xiii, xv,
46. Powell, "Land Tenure on Northern Plains Reservations," pp. 348-50. The
separate approaches of the House, Senate, and BIA are evident in U.S., Congress,
Senate, Committee on Interior and Insular Aña.ÍTa, Indian Heirship Land Problem:
Hearings before the Subcommittee on Indian Affúirs, 87th Cong., 1st sess., 9-10
Aug. 1961.
47. Powell, "Land Tenure on Northern Plains Reservations," pp. 348-50; Indian
Heirship Land Problem: Hearings, pp. 12-13.
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lishment of an increased loan fund for land consolidation. Unable
to agree with this approach. Congress, since the 1960s, has made
no discernible progress toward solving the heirship problem."
In a 1971 study of the problem in the Washington Law Review,
Ethel J. Williams suggested that an ideal solution to the Indian
inheritance dilemma would have to protect the equity of all heirs
and guarantee the realization of a fair market value for their
vested property right. An ideal solution would likewise need to
retain tribal control over the land and permit it to be put to its
most productive use. From the standpoint of federal administration, an optimum solution would also save taxpayer's money by
reducing t;he costs of managing trust land.*^ It seems reasonable
to assume that, in the more than fifty years since heirship has
been recognized as a serious problem, the government could have
effected reforms that would protect individual equities, promote
tribal control and utilization of the land, and reduce administrative costs. Yet, the obstacles have been many, and even the three
major ingredients of an ideal solution tend to conflict with one
another. Restricting the sale of heirship land to the tribe or tribal
members, for example, limits the market so that individual heirs
are less apt to realize an equitable price.^^
The major obstacle to solving the heirship problem is money.
Indian heirs rarely have the cash or credit to settle estates when
they cannot be physically partitioned, and tribes have only limited financial resources with which to purchase inherited interests. Congress could make a giant step toward heirship land
reform by greatly increasing the revolving loan fund available to
tribes for land consolidation, or at least guaranteeing commercial
loans." In the long run, an outright grant to the tribes for the purchase of heirship tracts might prove less expensive than the administrative costs that the government will have to absorb between now and the end of the century if the problem is not
resolved.
Inertia also works against a solution to the fractionated land
problem. Since the Bureau of Indian Affairs has grown accus48. Powell, "Land Tenure on Northern Plains Reservations," pp. 348 50; U.S.,
Congress, House. Committee on Interior and Insular Affairs, Indian Fractionated
Land Problems: Hearings before the Subcommittee on Indian Affairs, 89th Cong.,
2d sess., 1966.
49. Williams, "Too Little Land, Too Many Heirs," pp. 724-25.
50. Ibid.
51. Ibid., pp. 725, 741-44.
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tomed to its heirship burden and since it bears the responsibility
and costs of administration, there is little incentive for heirs to
demand reform. Yet, any attempt to resolve the issue by limiting
the number of persons entitled to inherit would be resisted by
prospective heirs. Even though the value of their interests may
be paltry, forced disinheritance would only create resentment
and, ideally, should therefore be avoided."
Legislation relaxing the present unanimous consent requirement for the sale of heirship land and granting tribes the power
to condemn fractionated tracts for the benefit of the tribe would
provide a simple and inexpensive remedy for many land consolidation problems. However, to avoid further alienation of land,
the consent of a reasonable number of heirs (perhaps a simple majority) should be required for any conveyance, and all sales should
be limited to the tribe or tribal members, so that the land may
continue to be held in trust.^^
In testimony before a hearing of the Senate Subcommittee on
Indian Affairs in 1961. Assistant Secretary of the Interior John
A. Carver. Jr., explained that a solution to the heirship quandary
had not yet been found because "the problem is. so big. and it
involves so many aspects, that you can't get everybody to agree
on something that is going to solve all of it."^* Indeed, the solons
that Carver addressed that day failed to provide a solution for
any of it. If the problem is that amorphous and a remedy that elusive, perhaps it would be most productive if Congress focused on
the particular needs of individual tribes rather than attempted to
provide a general legislative solution.
Acting on its own initiative, and without benefit of the provisions of the Indian Reorganization Act, the Sisseton-Wahpeton
Sioux Tribe has made a valiant attempt, though somewhat
belated, to establish a land consolidation program. Legislation in
1974 permitted the tribe to acquire land within the reservation
that had gone out of trust and to eliminate heirship interests in
individual tracts by purchase or exchange." Since then, nearly
twenty thousand acres have been added to the tribally owned
land base.^"
52. Ibid., p. 725; Langone, "The Heirship Land Problem," p. 528.
53. Williams, "Too Little Land. Too Many Heirs," pp. 742 44.
54. Indian Heirship Land Problem: Hearings (1961), p. 29.
55. U.S., Statutes at Large, vol. 88, p. 1468, Act of 26 October 1971.
56. Interview with Marvin Olson.
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The Sisseton-Wahpeton Sioux Tribe has also proposed special
legislation aimed at resolving its heirship land problem. Recognizing that Congress has been unwilling to provide the funding
needed to bring about an ideal solution, the tribal council, in collaboration with New York attorney Bertram E. Hirsh, has
drafted a bill that would limit descent and distribution while making it easier for the tribe to acquire title to heirship land. Under
this proposal, inheritance would be limited to lineal descendents
who were also enrolled members of the tribe, under a special formula of distribution, with at least half of the estate going to the
spouse. Those whose interest in an allotment amounts to less
than two and one-half acres would be disinherited, and the number of heirs in any one tract would be limited to fifteen. The interests of those who died without heirs, those whose interest
amounts to less than two and one-half acres, those who could not
be found within three years, and those otherwise disinherited by
the bill would escheat to the tribe. The tribe would also have
broad power to condemn heirship tracts and levy inheritance
taxes. The consent of only 50 percent of the heirs would be
required to partition an allotment, and the property rights of the
inherited interests of non-tribal members would be limited to life
tenancy."
This legislative proposal, which embodies a number of previously suggested remedies, falls short ofthe suggested ideal solution because it would arbitrarily disinherit hundreds of current
and prospective heirs. Yet, over time, it should certainly work to
increase the usable tribal land base and reduce the cost of federal
administration. Given the complexity of the heirship issue, and
the failure of Congress to provide more than an extensive investigation of the problem over the last half-century, perhaps this is
the best that can be hoped for.
57. Bertram E. Hirsh, "Draft of a BiU Pertaining to the Inheritance of Trust or
Restricted or Fee Land on the Lake Traverse Reservation. North Dakota and
South Dakota, and for Other Purposes," 1981, Floral Park, New York.
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